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The Spanish Hedge Funds market is a recent market which is subject to advanced regulation of Hedge Fund vehicles and an attractive tax regime
Spanish Hedge Funds first saw light of day in 2006. Since the Spanish Hedge Funds market is a recently created market, it is an attractive sector for foreign managers to position themselves and contribute with their knowledge of hedge fund management. Thus various international managers have set up Joint Ventures with Spanish managers, to combine the experience of the foreign hedge fund managers and local knowledge of the Spanish market. The possibility of offering to retail investors certain types of Hedge Funds, foreseen in our regulation provides major advantages in marketing.
Types of Hedge Funds regulated in Spanish legislation
· Hedge Funds (IICs de IL)
These are the equivalent of the single-manager Hedge Funds. They may only be actively sold to qualified investors, and have a minimum investment of Euros 50,000.
· Funds of Hedge Funds (IICs de IICs de IL)
These are the Spanish equivalent of the Funds of Hedge Funds. They are subject to the requirements of diversification of risks, limits of indebtedness, and restrictions regarding eligible assets (requirements of the underlying Hedge Funds in order to be eligible for investment). They may be commercialized to retail investors.
Both types of Hedge Funds may take the legal form of a company or an investment fund.  In the case of investment funds, they must necessarily be managed, represented, and administered by an Investment Fund Management Company. Spanish legislation does not provide any special type of management company for the management of Hedge Funds, but does require the human resources to have certain specific knowledge and experience and certain specific requirements regarding material resources, internal risk control, and minimum level of own resources.
Principal characteristics of Spanish Hedge Funds
Requirements for the Single Manager Hedge Funds
· Minimum initial subscription
The minimum initial subscription is 50,000 Euros. A minimum of 25 shareholders or unit holders is required. There exists an option to make the subscriptions and redemptions in kind. 
· Marketing is restricted exclusively to qualified investors
· Investment Policy
Investment policy is free, and is subject exclusively to the compliance with general principles of liquidity, transparency, and risk diversification. The sole limitation with respect to eligible assets for investment is that they must be financial assets.
· Indebtedness
The limit is 5 times the net equity of the fund. There is no limit on leverage through the use of derivatives.
· Fees system
The legislation does not specify any upper limit on fees, nor any rules for the calculation of fees.
· Subscription and Redemption arrangements
· Minimum period of holding: It is possible to establish minimum holding periods, provided that this is clearly indicated in the Prospectus.
· Advanced notice periods and upper limit of redemptions: It is possible to establish advanced notice periods for subscriptions and redemptions, to be clearly indicated in the Prospectus, and upper limits for the value of redemptions.
· Maximum period for the settlement of redemptions The settlement of redemptions shall be completed before the lapse of twice the period for the calculation of the net asset value counting from the date the applicable net asset value relates to, this latter being the first to be calculated following the end of the notice period but always, in all cases, prior to the lapse of nine months following the date upon which notice was given. 
· There exists an option to make the subscriptions and redemptions in kind.
Requirements for Funds of Hedge Funds
· There is no minimum initial subscription requirement and they may be marketed to retail investors.
· Investment Policy
A minimum of 60% of the net assets must be invested in other Hedge Funds, which must fall into one of the following categories:
· Hedge Funds established in Spain. 

· Hedge Funds domiciled in countries belonging to the OECD or the management of which has been entrusted to a management company or entity which carries out similar functions to those of a management company and with similar liability requirements, subject to regulation, with domicile in an OECD country, which Articles of Association set forth investment regulations similar to those established for Hedge Funds set up in Spain..
· Investment companies, portfolio companies, or similar structures which Prospectuses or articles of Association set standards of investment similar to those established for Spanish Hedge Funds, which have the purpose of replicating Hedge Funds of such characteristics, and domiciled in OECD countries or where the company entrusted with the management is subject to regulation and is domiciled in a country belonging to the OECD. 

The minimum percentage of 60% indicated in the preceding paragraph may be achieved by investment in derivative financial instruments which underlying asset is one of those indicated above.
· Diversification
No more than 10% of the net assets may be invested in the same Hedge Fund.
· Prohibition on investing in turn in other Spanish Funds of Hedge Funds or similar foreign funds
· Fees system
The legislation does not specify any upper limit on fees, nor any rules for the calculation of fees.
· Calculation of net asset value
The net asset value must be calculated at least on a quarterly basis, although it may be calculated half-yearly if necessary. Subscriptions and redemptions must also have the same frequency, although it is possible that redemption may not be offered on all dates on which the net asset value is calculated (provided that the minimum frequency specified above is observed).
· Subscription and Redemption arrangements
· Minimum period of holding: There exists the option to establish minimum investment periods in the Hedge Fund, provided that this is clearly indicated in the prospectus.
· Advanced Notice Periods and upper limit of redemptions: It is possible to establish advanced notice periods for subscriptions and redemptions, to be clearly indicated in the Prospectus, and to set upper limits for the value of redemptions. 

· Maximum period for the settlement of redemptions: the settlement of redemptions shall be completed before the lapse of twice the period for the calculation of the net asset value to be counted from the date to which the applicable net asset value relates, this latter being the first to be calculated following the end of the notice period but always, in all cases, prior to the lapse of nine months following the date upon which notice was given. 
· Indebtedness
Hedge Funds of a financial nature may incur indebtedness up to a joint limit of 10 % of their assets in order to relieve temporary liquidity problems, provided that this is done for a period no greater than one month, or for the acquisition of assets on deferred payment terms. There is a possibility that the National Stock Markets Commission (CNMV) may increase this limit on an exceptional basis.
Limit on Leverage through the use of derivatives: The total exposure to market risk associated with derivative financial instruments may not exceed the net assets of the Hedge Fund.
Tax aspects of Hedge Funds in Spain
Tax advantages of Spanish Hedge Funds
Hedge Funds established in Spain are subject to Corporate Income Tax, at a tax rate of 1%.
With regard to Transfer Tax and Stamp Duty, the operations of incorporation and capital increase of SICAVs, investment funds of a financial character and certain real estate funds, in addition to non-monetary contributions to such entities are tax exempt in the modality of Capital Duty. On the other hand, restructuring and reorganizing transactions are not subject to such modality and are tax exempt in the modality of Transfer Tax and Stamp Duty. 

With respect to Value Added Tax, management and depositary services for CII managed by Investment Fund Management Companies are exempt.
Taxation of Hedge Fund shareholders/unit holders
Shareholders and unit holders of CII established in Spain and regulated under the Law on CII have a special tax regime established under internal Spanish legislation.
· Individuals with Tax residence in  Spain
Shareholders and/or unit holders who are individuals with tax residence in Spain should include the dividends and share in profits together with the capital gains or losses deriving from the sale or redemption of shares or units in Hedge Funds in their savings tax assessment base, and the applicable tax rate is 18 %.
Furthermore, under certain requirements, the regulations of the Personal Income Tax establishes a regime for the deferment of taxation upon shareholder and unit holders in cases where the sum obtained as a consequence of the redemption or sale of units or shares in CII is used for the acquisition or subscription of other shares or units in CII (with the exception of ETF regulated under the CII Regulations), when the new shares or units retain the value and date of acquisition of the shares or units sold.
· Entities which are resident or non-resident with a permanent establishment in Spain
Shareholders and/or unit holders who are entities, whether resident or non-resident with a permanent establishment in Spain, should include in their tax assessment base the dividends and profit shares together with the earnings deriving from the sale or redemption of shares or units in Hedge Funds, the applicable tax rate being in general 30 %.
· Non-residents without a permanent establishment
Dividends and profit shares together with the earnings deriving from the sale or redemption of shares or units in Spanish Hedge Funds obtained by non-resident investors without a permanent establishment will be subject to tax in Spain at a tax rate of 18 %, without prejudice to whatever may be provided in international double taxation treaties subscribed by Spain and the country of residence of the earner. 
Nevertheless, in accordance with Spanish Tax Regulations, interest and other earnings obtained through the sale of equity to third parties together with gains in net assets deriving from securities obtained in Spain without the mediation of any permanent establishment by residents of other Member States of the European Union (EU) which are not classified as tax havens shall be exempt from taxation in Spain.
Furthermore, earnings deriving from the sale of securities, or the redemption of units in investment funds carried out in any of the official secondary Spanish securities markets obtained by non-residents without a permanent establishment who are residents in a State which has signed a Double Taxation Treaty with Spain with a clause for information exchange and which is not classified as a tax haven are exempt.
General overview of the situation of the Hedge Funds market in Spain 
· With respect to registered products, the star product is the Fund of Hedge Funds: While there are currently 40 Fund of Hedge Funds registered and another 4 registered as single manager funds because they do not meet all the requirements to be classified as Funds of Funds, there are only 25 single manager funds of which only 11 are strictly speaking Hedge Funds.  The remainder are (i) funds which do not meet the requirements for traditional Spanish Hedge Funds (excessive concentration in certain securities, or an investment greater than 10% in securities included in the freely available ratio of the traditional Hedge Funds), (ii) Funds of Hedge Funds which do not meet all the requirement to be classified a Funds of Funds, or (iii) Funds employed in order to gain exposure to the property market.
· With respect to Management Companies, the principal trend seen in Spain has been the application on the part of the traditional Management Companies to expand their programme of business activities to include Hedge Funds. At the end of the year 2007, 39 traditional management companies had already been authorised by the CNMV to manage Hedge Funds and/or Funds of Hedge Funds. The lack of experience in Hedge Funds on the part of the traditional Fund Managers has been made up by signing agreements to delegate the management activities to foreign managers, normally belonging to the same group. However, Fund Management Companies have also been set up exclusively for the Hedge Funds business.
Market opportunities in Spain for foreign Hedge Fund Managers.
· The main opportunity offered by the Spanish Hedge Fund market to foreign fund managers derives from the lack of experience in Spain in the field of Hedge Funds. The Spanish Hedge Fund management market is a young market (effectively operating only since 2006) and therefore there exists a lack of experience in the field of Hedge Fund management which makes this an attractive market for positioning foreign fund managers.
· Joint Ventures between foreign Hedge Fund managers and Spanish managers. Bringing together the experience of the foreign fund managers in the area of Hedge Fund management and the local knowledge of the Spanish market.
· The advantage of establishing a Spanish product lies in its marketing possibilities as against foreign products. Currently foreign Hedge Funds are meeting considerable difficulty in becoming registered and being marketed in Spain. In addition, the Spanish Hedge Funds, unlike their foreign counterparts, are eligible for the investment of technical provisions by insurance companies, and for investments by pension funds.
· Alternative Stock Market (MAB): The MAB is working on the creation of a segment within the market for trading Hedge Funds: This will give them greater liquidity and comparability as a quoted security for the purposes of the regulations on eligible assets for institutional investors.
Useful Contacts:
	Inverco: www.inverco.es

	CNMV: www.cnmv.es

	Tax Authority (Agencia Tributaria): http://www.agenciatributaria.es/wps/portal/Home?chan

nel=1af861cd949a1010VgnVCM100000d7005a80____

&ver=L&site=56d8237c0bc1ff00VgnVCM100000d7005

a80____&idioma=es_ES&menu=0&img=0


Principal relevant legislation: 
	· Royal Decree 1309/2005, of 4 November, Approving the Regulations of Law 35/2003, of 4 November, on Collective Investment Institutions, and Adapting the tax regime in respect of Investment Funds.
· Circular 1/2006, of 3 May, of the National Stock Markets Commission, on Hedge Funds 

· Order EHA/888/2008, of 27 March, on Operations of Collective Investment Institutions of a financial nature with derivative financial instruments and Clarifying certain concepts of the Regulations of Law 35/2003, of 4 November, on Investment Funds, approved by Royal Decree 1309/2005, of 4 November 

· Royal Legislative Decree 4/2004, of 5 March, Approving the Consolidated Text of the Law on Corporate Income Tax.
· Royal Decree 1777/2004, of 30 July, approving the Corporate Income Tax Regulations.
· Law 35/2006, of 28 November, on Personal Income Tax and partial amendment of the Laws on Corporate Income Tax, Non-resident Income, and Wealth Tax.
· Royal Decree 439/2007, of 30 March, Approving the Regulations of the Tax on Personal Income Tax and Amending the Regulations of Pensions Plans and Pensions Funds, approved by Royal Decree 304/2004, of 20 February.
· Royal Legislative Decree 5/2004, of 5 March, Approving the Consolidated Text of the Law on Non-Resident Income Tax.
· Royal Decree 1776/2004, of 30 July, Approving the Non-Resident Income Tax Regulations.
· Law 37/1992, of 28 December, on Value Added Tax.
· Royal Decree 1624/1992, of 29 December, Approving the Value Added Tax Regulations.
· Royal Legislative Decree 1/1993, of 24 September, Approving the Consolidated Text of the Law on Transfer Tax and Stamp Duty.
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